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ECSA Comments


1. Executive summary 

ECSA can support the expiration of the sector-specific Maritime Competition Guidelines on information exchanges between competitors in liner shipping as from September 2013. However, this position should not be viewed as an indication on ECSA’s future position as regards the Consortia Block Exemption Regulation. 

ECSA is of the view that it would be helpful to continue the Maritime Competition Guidelines with regard to pool agreements in tramp shipping. However, ECSA can go along with the suggestion from the European Commission not to extend the Guidelines on tramp shipping pool agreements after September 2013, provided that paragraphs 62 and 63 of these Guidelines are maintained in the context of the General Antitrust Guidelines (e.g. as an annex or a footnote). Both paragraphs are essential guidance to allow tramp operators to carry out a self-assessment of pool agreements under the general EU competition rules. 
If the European Commission decides not to extend the sector-specific Maritime Competition Guidelines after September 2013, ECSA wonders whether the Commission’s assessment of pool agreements in tramp shipping under the general EU competition rules could nevertheless remain of assistance to maritime transport services, as it complements the General Antitrust Guidelines. 
2. Detailed commentary

ECSA
 – the organisation representing the interests of the national shipowners’ associations of the EU and Norway – welcomes the opportunity to comment to the Commission’s Staff Working Document on “the future of the Commission Guidelines on the application of Article 101 TFEU to maritime transport services” – “the Maritime Competition Guidelines” – issued on 4 May 2012.

As an organisation representing the interests of all shipping segments, the ECSA comments relating to the Commission’s Staff Working Document will cover both liner shipping and tramp shipping (pools). 

a. Liner shipping 

ECSA agrees with the Commission’s analysis in the Staff Working Document on market definition and the assessment of information exchanges between competitors in liner shipping. Hence ECSA can support the European Commission’s suggestion not to extend the sector-specific Maritime Competition Guidelines on information exchanges between competitors in liner shipping after September 2013 but apply the General Antitrust Guidelines to such information exchanges. 

This position, however, should not be viewed as an indication on ECSA’s future position as regards the Consortia Block Exemption Regulation. 

b. Tramp shipping (pools)

ECSA draws attention to the fact that the rationale for adopting sector-specific Maritime Competition Guidelines was different for liner and tramp shipping. 

Contrary to liner shipping, the sector-specific Maritime Competition Guidelines on tramp shipping were not adopted to facilitate a transition from a specific regime to a full implementation of the general EU competition rules. They were adopted to offer guidance to tramp shipping operators to carry out a self-assessment of pool agreements under the general EU competition rules, which was needed due to the absence of any case law or other guidance for the tramp sector. 

The sector-specific Maritime Competition Guidelines for pool agreements in tramp shipping, have indeed offered guidance to tramp (pool) operators and they would continue to do so if they would be prolonged. Hence ECSA is of the view that it would be helpful to continue the Maritime Competition Guidelines with regard to pool agreements in tramp shipping. 

However, ECSA can go along with the suggestion from the European Commission not to extend the Maritime Competition Guidelines for tramp shipping pool agreements after September 2013, provided that paragraphs 62 and 63 of these Guidelines are maintained in the context of the General Antitrust Guidelines, for instance as an annex or a footnote. Both paragraphs are essential guidance to allow tramp operators to carry out a proper self-assessment of a pool agreement under the general EU competition rules but also they provide them with legal certainty with is lacking under the General Competition Guidelines. 

Paragraph 62 provides a definition of standard shipping pools and reads as follows:

“It follows from this description that the key feature of standard shipping pools is joint selling, coupled with features of joint production. The guidance on both joint selling, as a variant of a joint commercialisation agreement, and joint production in the Commission Guidelines on the applicability of Article 81 of the Treaty to horizontal cooperation agreements is therefore relevant. Given the variation in pools' characteristics, each pool must be analysed on a case-by-case basis to determine, by reference to its centre of gravity, whether it is caught by Article 81(1) and, in the affirmative, if it fulfils the four cumulative conditions of Article 81(3).
Paragraph 63 offers guidance to tramp pool operators that are part of “a full-function joint venture” and reads as follows: “Pools that fall within the scope of Council Regulation (EC) No 139/2004 because they are created as a joint venture performing on a lasting basis all the functions of an autonomous economic entity (so called full-function joint ventures, see Article 3(4) of Regulation (EC) No 139/2004) are not directly affected by the changes brought about by Regulation (EC) No 1419/2006 and are not dealt with in these Guidelines. Guidance on full-functionality can be found, inter alia, in the Commission Consolidated Jurisdictional Notice under Regulation (EC) No 139/2004 on the control of concentrations between undertakings. Insofar as such pools have as their object or effect the coordination of the competitive behaviour of their parents, the coordination shall be appraised in accordance with the criteria of Article 81(1) and (3) of the EC Treaty with a view to establishing whether or not the operation is compatible with the common market.

However, if the European Commission decides not to extend the sector-specific Maritime Competition Guidelines after September 2012, ECSA wonders whether the Commission’s assessment of pool agreements in tramp shipping under the general EU competition rules could nevertheless remain of assistance to maritime transport services, as it complements the General Antitrust Guidelines. 
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