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The European Community Shipowners’ Associations (ECSA) is the organisation representing the interests of the national shipowners’ associations of EU Member States and Norway. 

The present position paper highlights ECSA’s comments to the adopted Commission proposal for a Regulation on Ship Recycling (COM(2012)118), hereafter referred to as “the draft Regulation” and to the EU Parliament Environment Committee Draft Report (PR/917074EN.doc), hereafter referred to as “EP Draft Report”. 

COMMENTS

Quick ratification of the 2009 Hong Kong Convention is essential

ECSA is committed to the global efforts to improve the conditions applicable to recycling operations and has welcomed the adoption of the International 2009 Hong-Kong Convention (hereafter  referred to as “HKC”), which sets up a global and ambitious framework for these operations. In particular, it places clear and relevant obligations on all operators (shipowners and recycling facilities), and on all IMO parties (flag states as well as recycling states). The entry into force criteria reflect the balance between the interests of recycling states and environmental and social concerns. 

ECSA therefore believes that the primary objective of the European Union should be that the 2009 Hong Kong Convention (HKC) enters into force, at global level, as soon as possible, avoiding the introduction of any measures that could lead to a delay of this goal. We understand that the introduction of regional obligations, in the European Union, going beyond the HKC could deter the ratification process, especially from countries that have recycling facilities.

It is realized that due to the ratification process in individual countries, the HKC may be subject to a prolonged entry into force period, therefore the shipping industry felt that stakeholders’ action in the interim period would contribute considerably to the eventual success of the HKC. Hence it promoted the voluntary Interim Measures for Shipowners Intending to Sell Ships for Recycling derived from the HKC. A major concern of shipowners is that prior and after the entry in force of the HKC there needs to be a balance between retaining ship recycling capacity and improving conditions in yards. 

2009 Hong Kong Convention vs Basel Convention
ECSA welcomes that the draft Regulation takes a pragmatic approach with regards to the dismantling of ships to non-OECD countries, as follows:  

· The proposal acknowledges that the Parties to the Basel Convention welcomed the adoption of the Hong Kong Convention in 2010 and embarked on a preliminary assessment of whether the Hong Kong Convention establishes a level of control and enforcement equivalent to that established under the Basel Convention. 

· The proposal reminds that the Parties to the Basel Convention encouraged the ratification of the Hong Kong Convention to enable its entry into force. The draft Regulation is intended to replace the existing Regulation (EC) No 1013/2006 of the European Parliament and of the Council of 14 June 2006 on shipments of waste with regard to ships covered by the Hong Kong Convention. Apparently, the intention will be fulfilled as per Article 29 -Amendment to Regulation (EC) No 1013/2006

· By allowing ships to be recycled in facilities located in non (European) OECD countries, the draft Regulation also addresses the current problem of the lack of recycling capacity legally accessible to shipowners. This possibility afforded to shipowners is particularly important and necessary during the transitional period. The draft Regulation should include some type of procedure to avoid the distortion of competition between shipping companies that would result if one Member State considers that a recycling facility complies with the Regulation and other Member State considers that the same installation is not in accordance.

The EP Draft Report (AMs. 2, 7) stipulating that current ship recycling capacity in OECD countries which is legally accessible to ships that constitute hazardous waste for export is not sufficiently exploited is contrary to the comments of the EC Explanatory Memorandum of COM(2012)118, paragraph 1.1 “this widespread non-compliance is firstly linked with the lack of recycling capacity available within the OECD in particular for the largest ships”.
Numerous vessels are non-self propelled (barges, mobile offshore drilling units, etc). It is inappropriate to consider all ships - that are not able to travel by their own means - constitute ‘waste’ (AM. 24 of the EP Draft Report refers to).
According to the EP Draft Report (AM. 25), ships that do not comply with any of the applicable provisions under Union and international law with regard to safety and thus constitute waste. Many ships do not fall under the SOLAS-convention or other international laws due to their size or layout. For those ships which national laws are applicable on, it is inappropriate to consider them as ‘waste’.
The Hong Kong Convention will regulate safe and environmentally sound ship recycling globally, applicable for every ship and every ship recycling facility. There is therefore no need to explicitly prevent the export of ships to non-OECD countries.
Funding mechanism to finance environmentally sound ship recycling
Amendments 5, 6 and 44 of the EP Draft Report refer to.

ECSA is concerned that the recycling incentive would be an anti-competitive inducement for ships to switch to an EU flag. While non-EU flagged vessels would refuse to pay the fee, EU-flagged vessels operating outside EU waters/ports would benefit from a fund which they have not contributed to.
In its impact assessment
, the Commission states that the currently available information is not sufficient regarding the economic, social and environmental impacts of setting up a mandatory fund at EU level to allow for a complete assessment of these impacts.

The draft Regulation does not explicitly define the required availability of EU-approved recycling facilities which makes the entry into force criteria of the draft Regulation unclear. This will allow the approved recycling facilities to set a monopoly price on EU flagged ships which will be higher than the price that would be found in a more competitive global recycling industry. Furthermore, the fact that the premium for recycling facilities seems to be the same for recycling in a European/OECD facility or in an Asian facility shows that the economic mechanisms have not been properly assessed. Ship recycling is a business that is profitable at many of its stages and in effect what is proposed is a funding mechanism that singles out one section of the industry, ignoring the obligations of others with respect to reinvesting profits in its workforce, infrastructure and innovation. Establishment of a fund could have a serious impact on the commercial viability of recycling through non-market impact on the cost of recycled materials.

The establishment of such a fee system would endanger the ratification of the HKC by Recycling States. This is really a stopgap during the transitional period between the entry into force of the Regulation and the HKC, which does not even foresee the extinction of the system once the HKC enters into force. 

For the abovementioned reasons, ECSA would support the complete deletion of the current EP proposal for Financing the environmentally sound recycling and treatment of ships.

The ‘beaching’ method

The EP Draft Report’s views (AMs. 2, 21, 24, 73, 72) to ban the beaching method is contrary to the comments of the EC Explanatory Memorandum of COM(2012)118, paragraph 2.2 “While it is difficult to expect the current ‘beaching’ facilities to be able to meet these requirements, it is not excluded that upgraded facilities might be able to fulfil these criteria in the future”.

The international maritime industry is best served with the global applicability of the Hong Kong Convention. Any regional European regulation should not go beyond the Hong Kong Convention. In its current position the Rapporteur assumes that the level of protection of human health and the environment as determined by the Hong Kong Convention is substandard to the level of the Union, as beaching is still an option under the Hong Kong Convention. Beaching itself is not creating a substandard level of protection of human health and the environment. It is the way in which ships are dismantled and not necessarily the layout of a ship recycling facility which determines how safely a ship is being dismantled. In China ships are safely and environmentally sound being dismantled while laying alongside a shipyard (afloat, without any impermeable floor). The same may go for the beaching method using cranes and appropriate procedures.
Inventory of hazardous materials (IHM) for all ships calling at EU ports
According to the EP Draft Report (AMs. 34, 35, 46, 51, 108), a proper inventory can be done relatively quickly and at comparatively limited costs. As the establishment of inventories is overdue, they should be done as soon as possible. One should realize that it will take time and efforts to create a proper inventory, especially for older ships, as a shipowner depends on the information provided by suppliers (Material Declarations and Supplier’s Declarations of Conformity). This process of collection declarations from suppliers is increasingly more difficult for older, existing ships than for newbuild ships.
The HKC enforces distinct requirements for newbuilds and existing ships with respect to what materials they must list and provides two appendices detailing what must be included in each case.  Furthermore, the HKC specifically applies threshold values and exemptions to the materials in order to ensure the accuracy and practicability of the documents. 

The draft Regulation merges the two appendices of Hazardous Materials into a single annex and lists two additional hazardous materials. The draft Regulation’s reinterpretation of the IHM provisions does not offer a higher standard of either accuracy or safety and seems to undermine the detailed technical work carried out by the IMO without convincing reasons, this confuses the distinction between newbuilds and existing ships, and makes no reference to the essential threshold values or exemptions. Additionally this makes early implementation by the whole industry (suppliers, manufacturers, shipyards, IHM experts, shipowners) much more complicated and due to the global nature of trade may delay HKC preparations by the industry and thus have a negative impact an all efforts undertaken already and those taking in the transitional period. 

In practice, it means that two different sets of rules will be applicable once both the regulation and the convention have entered into force, as mention above particularly on newbuilds and existing ships and threshold values or exemptions. This can have serious implications for the applicability of the new Regulation, the accuracy of inventories and the liabilities of Shipowners and Flag States, and creates confusion in the global application of the HKC.  

Therefore, ECSA asks for the two separate appendices - as referred to in the HKC convention - to be incorporated into the draft Regulation without any additional requirements.

Contract between the shipowner and the ship recycling facility – The ‘return clause’

Most concerning is that, according to the draft Regulation, the contract shall include some additional obligations for the shipowners which are not included in the HKC: in particular, to take back the ship prior to the start of the recycling or after the start of the recycling, where technically feasible, in case the content of hazardous materials on board does not substantially correspond to the inventory of hazardous materials and does not allow for appropriate recycling of the ship (Art 9, Point 3.c). 

The HKC contains no comparable requirement which is drawn from the European Waste Shipment Regulation based on the provisions of the Basel Convention.

This requirement seems impracticable and illogical since:

· Article 9.2 requires that the contract “be effective at the latest from the time of the request for the final survey”, which is questionable since it is unclear what the liabilities are in the event that the final survey reveals differences between the approved Inventory of Hazardous Materials, the Ship Recycling Plan, or information provided by the ship recycling facility.

· The liabilities of the shipowners in case that the ship is sold to an intermediate (cash buyer) are also unclear. A Ready for Recycling Certificate following a final survey will have been issued by the EU Flag State. In effect with this clause the European Commission would allow Recycling States to question the validity of EU Member States’ surveyors
· The ability to determine as to what constitutes substantial correspondence to the IHM will lie solely with the ship recycling facility that has purchased the vessel and any contesting of those details should, at least under the HKC, constitute a breach of its terms and therefore require either legal action or arbitration
Therefore, ECSA would support the complete deletion of article 9 and AMs 60-61 of the EP Draft Report, and the full alignment of the Regulation with the HKC. 
EU list of approved recycling facilities

A list of requirements to be fulfilled by the ship recycling facilities has been developed on the basis of the technical requirements of the HKC (Article 12). ECSA notes that with Article 12 additional requirements have been added on top of the HKC in order to better protect human health and the environment.

Individual recycling facilities fulfilling these requirements will apply for inclusion in a European list of ship recycling facilities. European ships will only be allowed to be recycled in facilities present on the European list. Interested facilities will have to submit an application for inclusion on the European list, which implies that they accept the possibility of being subject to a site inspection by the Commission prior or after their inclusion in the European list (EP Draft Report AMs. 8, 78, 80, 81, 85, 86, 87, 92 refer to).  

It seems extremely unlikely that non-European countries will allow European authorisation of their facilities, which will limit the establishment of a European list of facilities which exceeds the requirements of the Hong Kong Convention. While this is a diplomatic issue or a business-to-business decision by the individual ship recycling facility in the first place, it will have a direct impact on the availability of compliant facilities for shipowners. These deviations from the, and the additional burdens placed on the recycling facilities and recycling States, are not acceptable, because they will deter these States to ratify the Convention. 
Ship Recycling Plan

According to the EP Rapporteur Draft report (AMs. 53, 62, 71), Ship owners selling an EU ship more than 20 years old to a new owner that intends to fly the flag of a third country shall ensure that the contract with the new ship owner stipulates that the new owner, and any subsequent owners, take over the responsibility for developing a ship recycling plan in the event that they wish to call at EU ports or anchorages. As defined by the Hong Kong Convention a Ship Recycling Plan is to be developed by the Ship Recycling Facility (and not by the shipowner itself) and to be approved by the competent authority authorizing the Ship Recycling Facility. The ship owner is not responsible for obtaining approval of the Ship Recycling Plan. The HKCC does not require keeping a Ship Recycling Plan on board. 
The European list of ship recycling facilities should only be based on the terms of the HKC. Anything which exceeds these terms is likely to encourage evasion, and reduce the chances to effectively improve recycling conditions. In addition, the draft Regulation does not explicitly define the required availability of EU-approved recycling facilities which makes the entry into force criteria of the Regulation unclear. 
Reporting and enforcement
The EP Draft Report (Am. 70) is indicating that there need to be clear procedures when a port inspection reveals that the ship does not comply with the prohibitions of hazardous substances (Art. 4), does not have a valid inventory (Art. 5), does not have a ship recycling plan when older than 20 years, or when there are clear grounds for believing that there is non-compliance The provisions are inspired by Article 8(2) of the Hong Kong Convention (HKC). In line with Article 13(3) of the Directive 2009/16/EC on Port State Controls, a detailed inspection should be mandatory in such cases, and not just optional as foreseen under the HKC. Under the Hong Kong Convention several Guidelines have been adopted. Among them the 2012 Guidelines for the inspection of ships under the Hong Kong Convention, adopted by resolution MEPC.223(64), further describing a Port State Control inspection and reasons for detentions.

In referring to AM. 111 of the EP Draft Report, sanctions which are more specific and precise than the ones provided for under the current legislation will be introduced. According to Article 23 (Point 2), the penalties shall be effective, proportionate and dissuasive. In particular, where a ship is sent for recycling in a ship recycling facility which is not included in the European list the applicable penalties shall, as a minimum, correspond to the price paid to the shipowner for its ship. This article contains also provision for ships sold within less than 6 months before recycling (point 5). This is a most controversial and most unwelcome point as </Amend>the reporting and enforcement process as described in the draft Regulation concentrates almost solely on the role of the shipowners, which unfairly introduces excessive liabilities simply in the interests of affording Europe control on the recycling of EU flagged ships. Responsibilities should be described clearly and equally shared by all stakeholders.
CONCLUSION

ECSA very much appreciates the purpose of the draft Regulation that incorporates basic elements of the IMO Convention. However, ECSA believes that it would not be conducive to include elements going beyond the IMO requirements as this will cause confusion and thus adversely affect the efforts undertaken for improving ship recycling practices and conditions. 

Instead, ECSA urges that in parallel, the Commission should examine ways and means for inducing recycling states to take similar action, i.e. to ratify the HKC as soon as possible  and become contracting Parties. In this connection it should be clarified that the Hong Kong Convention gives the right but does not oblige its Parties to take more stringent measures, especially in areas where compromises were reached after intense negotiations. Applying stricter measures prior to the entry into force of the Convention clearly departs from these compromises and will be counterproductive for an early entry into force of the HKC.
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