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The European Community Shipowners’ Associations (ECSA) is the organisation representing the interests of the national shipowners’ associations of EU Member States and Norway. 

The following paper highlights ECSA’s comments to the recently adopted Commission proposal for a Regulation on Ship Recycling (COM(2012)118), hereafter referred to as “the draft Regulation”. 

A. GENERAL COMMENTS

ECSA believes that the primary objective of the Commission should be that the Hong Kong Convention enters into force, at international level, as soon as possible, avoiding the introduction of any measures that could lead to a delay of this goal. We understand that the introduction of regional obligations, in the European Union, going beyond the HKC could lead to a delay in the ratification process, especially from countries that have recycling facilities.

The shipping industry organizations have consistently argued that parties to the IMO, including the EU Member States, should promptly ratify international Conventions on maritime safety and environmental protection and ensure that they are properly enforced. 
ECSA is committed to the global efforts to improve the conditions applicable to recycling operations and has welcomed the adoption of the 2009 Hong-Kong Convention (HKC), which sets up a global and ambitious framework for these operations. In particular, it places clear and relevant obligations on all operators (shipowners and recycling facilities), and on all IMO parties (flag states as well as recycling states). The entry into force criteria reflect the balance between the interests of recycling states and environmental and social concerns. 

Regrettably, the HKC may be subject to a prolonged entry into force period, therefore the shipping industry felt that stakeholders’ action in the interim period would contribute considerably to the eventual success of the HKC. Hence it promoted the voluntary Interim Measures for Shipowners Intending to Sell Ships for Recycling derived from the IMO HKC. A major concern of shipowners is that prior and after the entry in force of the IMO HKC there needs to be a balance between retaining ship recycling capacity and improving conditions in yards. 

ECSA welcomes that the draft Regulation takes a pragmatic approach in three fundamental aspects.  

· First, the proposal acknowledges that the Parties to the Basel Convention welcomed the adoption of the Hong Kong Convention in 2010 and embarked on a preliminary assessment of whether the Hong Kong Convention establishes a level of control and enforcement equivalent to that established under the Basel Convention. The assessment finalised by the European Union and the Member States in April 2010 concluded that the Hong Kong Convention appears to provide a level of control and enforcement at least equivalent to that provided by the Basel Convention. Ships should therefore not be classified as waste under the Basel Convention when following the draft Regulation and / or HKC.

· Second, the proposal reminds that the Parties to the Basel Convention encouraged the ratification of the Hong Kong Convention to enable its entry into force. The draft Regulation is intended to replace the existing Regulation (EC) No 1013/2006 of the European Parliament and of the Council of 14 June 2006 on shipments of waste with regard to ships covered by the Hong Kong Convention. Apparently, the intention will be fulfilled as per Article 29-Amendment to Regulation (EC) No 1013/2006

· Third, by allowing ships to be recycled in facilities located in non (European) OECD countries, the draft Regulation also addresses the current problem of the lack of recycling capacity legally accessible to shipowners. This possibility afforded to shipowners is particularly important and necessary during the transitional period. The draft Regulation will enter into force on the 365th day after its publication in the Official Journal of the European Union (art. 31), and the European list of ship recycling facilities will be published at the latest thirty-six months after the day of entry into force of the Regulation (art. 16). Hence, for up to four years Member States may authorise the recycling of ships in facilities located outside the Union, subject to the verification that the ship recycling facility complies with the requirements set out in Article 12 based on the information provided by the shipowner, the ship recycling facilities or acquired by other means.  That said, we understand that the draft Regulation should include some type of procedure to avoid the distortion of competition between shipping companies that would result if one Member State considers that a recycling facility complies with the Regulation and other Member State considers that the same installation is not in accordance.

In the transition period leading to the global entry into force of the HKC, the draft Regulation would cover most of the voluntary commitments of the industry. However, some elements of the proposal seem to go beyond the requirements of the HKC, or might lead to implementation problems. ECSA would therefore like to offer some comments, in order to contribute to the work of the Council and the Parliament.

B. ELEMENTS OF THE DRAFT REGULATION GOING OVER AND BEYOND THE HONG KONG CONVENTION

1. REQUIREMENTS FOR SHIPS

Inventory of the Hazardous Materials (IHM)
The HKC enforces distinct requirements for newbuilds and existing ships with respect to what materials they must list and provides two appendices detailing what must be included in each case.  Furthermore, the Hong Kong Convention specifically applies threshold values and exemptions to the materials in order to ensure the accuracy and practicability of the documents. 

The draft Regulation merges the two appendices of Hazardous Materials into a single annex and lists two additional hazardous materials. The draft Regulation’s reinterpretation of the IHM provisions does not offer a higher standard of either accuracy or safety and seems to undermine the detailed technical work carried out by the IMO without convincing reasons, this confuses the distinction between newbuilds and existing ships, and makes no reference to the essential threshold values or exemptions. Additionally this makes early implementation by the whole industry (suppliers, manufacturers, shipyards, IHM experts, shipowners) much more complicated and due to the global nature of trade may delay HKC preparations by the industry and thus have a negative impact an all efforts undertaken already and those taking in the transitional period. 

In practice, it means that two different sets of rules will be applicable once both the regulation and the convention have entered into force, as mention above particularly on newbuilds and existing ships and threshold values or exemptions. This can have serious implications for the applicability of the new Regulation, the accuracy of inventories and the liabilities of Shipowners and Flag States, and creates confusion in the global application of the HKC.  
Therefore, ECSA asks for the two separate appendices - as referred to in the HKC convention - to be incorporated into the draft Regulation.

Contract between the shipowner and the ship recycling facility – The ‘return clause’

Most concerning is that, according to the draft Regulation, the contract shall include some additional obligations for the shipowners which are not included in the HKC: in particular, to take back the ship prior to the start of the recycling or after the start of the recycling, where technically feasible, in case the content of hazardous materials on board does not substantially correspond to the inventory of hazardous materials and does not allow for appropriate recycling of the ship (Art 9, Point 3.c). 

The HKC contains no comparable requirement; apparently, this is drawn from the European Waste Shipment Regulation based on the provisions of the Basel Convention.

This requirement seems impracticable and illogical since:

· Article 9.2 requires that the contract “be effective at the latest from the time of the request for the final survey”, which is questionable since it is unclear what the liabilities are in the event that the final survey reveals differences between the approved Inventory of Hazardous Materials, the Ship Recycling Plan, or information provided by the ship recycling facility.

· The liabilities of the shipowners in case that the ship is sold to an intermediate (cash buyer) are also unclear. A Ready for Recycling Certificate following a final survey will have been issued by the EU Flag State. In effect with this clause the European Commission would allow Recycling States to question the validity of EU Member States’ surveyors
· The ability to determine as to what constitutes substantial correspondence to the IHM will lie solely with the ship recycling facility that has purchased the vessel and any contesting of those details should, at least under the HKC, constitute a breach of its terms and therefore require either legal action or arbitration
Therefore, ECSA would support the complete deletion of article 9, and the full alignment of the Regulation with the HKC. Should this be not acceptable, at least paragraphs 9.2 and 9.3.c should be deleted. 
2. REQUIREMENTS FOR SHIP RECYCLING FACILITIES

A list of requirements to be fulfilled by the ship recycling facilities has been developed on the basis of the technical requirements of the HKC (Article 12). ECSA notes that with Article 12 additional requirements have been added on top of the HKC in order to better protect human health and the environment.

Individual recycling facilities fulfilling these requirements will apply for inclusion in a European list of ship recycling facilities. European ships will only be allowed to be recycled in facilities present on the European list. Interested facilities will have to submit an application for inclusion on the European list, which implies that they accept the possibility of being subject to a site inspection by the Commission prior or after their inclusion in the European list.  

It seems extremely unlikely that non-European countries will allow European authorisation of their facilities, which will limit the establishment of a European list of facilities which exceeds the requirements of the Hong Kong Convention. While this is a diplomatic issue or a business-to-business decision by the individual ship recycling facility in the first place, it will have a direct impact on the availability of compliant facilities for shipowners. These deviations from the, and the additional burdens placed on the recycling facilities and recycling States, are not acceptable, because they will deter these States to ratify the Convention. A common approach for surveying / authorization is necessary.
In particular, according to Article 12.m the recycling facilities will have to ‘handle hazardous materials and waste on impermeable floors with effective drainage systems’. This point should be further clarified in order to not endanger the ratification of the HKC by Recycling States.
The European list of ship recycling facilities should only be based on the terms of the HKC. Anything which exceeds these terms is likely to encourage evasion, and reduce the chances to effectively improve recycling conditions. In addition, the draft Regulation does not explicitly define the required availability of EU-approved recycling facilities which makes the entry into force criteria of the Regulation unclear. 
3. REPORTING AND ENFORCEMENT

The reporting and enforcement process as described in the draft Regulation concentrates almost solely on the role of the shipowners, which unfairly introduces excessive liabilities simply in the interests of affording Europe control on the recycling of EU flagged ships. Responsibilities should be described clearly and equally shared by all stakeholders.

C. CONCLUSION

ECSA very much appreciates the purpose of the draft Regulation that incorporates basic elements of the IMO Convention. However, ECSA believes that it would not be conducive to include elements going beyond the IMO requirements as this will cause confusion and thus adversely affect the efforts undertaken for improving ship recycling practices and conditions. 

Instead, ECSA urges that in parallel, the Commission should examine ways and means for inducing recycling states to take similar action, i.e. to ratify the HKC as soon as possible  and become contracting Parties. In this connection it should be clarified that the Hong Kong Convention gives the right but does not oblige its Parties to take more stringent measures, especially in areas where compromises were reached after intense negotiations. Applying stricter measures prior to the entry into force of the Convention clearly departs from these compromises and could be counterproductive for an early entry intro force of the HKC.
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